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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  110 

Health  Maintenance  Organizations; 
Empioyees’  Health  Benefits  Plans 

agency:  Public  Health  Service,  HHS. 
action:  Final  Regulations. 

SUMMARY:  This  rule  amends  the  Public 
Health  Service  regulations  by  setting 
forth  revised  requirements  for  certain 
employers,  States,  and  political 
subdivisions  of  States  to  include  in  any 
health  benefits  plans  offered  to  their 
employees  the  option  of  membership  in 
qualified  health  maintenance 
organizations  (HMOs).  These  changes 
are  made  as  a  result  of  public  comments 
received  on  the  notice  of  proposed 
rulemaking  (NPRM)  published  on  July 
18, 1979.  Certain  minor  technical  and 
editorial  changes  have  also  been  made. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
December  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations, 

Park  Building — 3rd  Floor,  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857,  301/443-4106. 

SUPPLEMENTARY  INFORMATION:  On  July 
18,  an  NPRM  was  published  in  the 
Federal  Register  (44  FR  42083-91} 
proposing  changes  to  42  CFR  Part  110, 
Subpart  H,  issued  under  Title  XIII  of  the 
Public  Health  Service  Act,  as  amended 
(the  Act}.  Section  1310  of  the  Act  (42 
U.S.C.  300e-9}  requires  certain 
employers.  States,  and  political 
subdivisions  of  States  to  include  in  the 
health  benefits  plans  offered  their 
employees  the  option  of  membership  in 
qualified  health  maintenance 
organizations  (HMOs}. 

Interested  persons  were  given  an 
opportunity  to  submit  comments  on  the 
proposed  amendments  by  September  17, 
1979.  Forty-four  comments  were 
received  by  September  17, 1979,  and 
three  were  received  after  that  date.  All 
comments  received  were  considered  in 
revising  these  regulations. 

As  an  introductory  note,  the 
Department  wishes  to  emphasize  that  to 
the  extent  that  the  employing  entity  (the 
collective  term  for  employers.  States 
and  political  subdivisions  of  States}  and 
qualified  HMOs  can  negotiate 
successfully  the  inclusion  of  the  HMO 
option(s}  in  the  employing  entity’s 
health  benefits  plan,  it  encourages  such 
negotiation.  However,  in  order  for  an 
HMO  to  maintain  its  status  as  a 


qualiHed  HMO,  it  must  provide  services 
and  be  organized  and  operated  in 
accordance  with  Subpart  A  of  this  Part 
("Requirements  for  a  Health 
Maintenance  Organization”}.  Thus,  in 
negotiating  with  a  qualiHed  HMO,  an 
employing  entity  may  not  insist  upon 
any  terms  which  would  require  the 
HMO  to  violate  any  Subpart  A 
requirements. 

■The  comments  received,  responses 
thereto,  and  the  changes  made,  if  any, 
are  summarized  below: 

1,  Proposed  §  110.803(a}  defined  when 
the  request  for  inclusion  by  an  HMO 
must  be  received  by  an  employing  entity 
in  terms  of  the  expiration  or  renewal 
date  of  certain  contracts.  Subparagraph 
(2}(ii}  of  that  section  stated  that  a 
collective  bargaining  agreement  that  is 
“for  a  fixed  term  in  excess  of  one  year 
and  has  provisions  for  periodically 
changing  wages,  hours,  or  conditions  of 
employment  *  *  *”  is  to  be  considered 
as  either  expired  or  renewable  at  the 
time  provided  by  the  agreement  for 
discussion  of  these  changes.  Two 
commenters  suggested  that  the  term 
"periodically  changing”  was  imprecise 
in  that  it  covered  both  those  provisions 
of  the  contract  that  changed 
automatically  on  a  periodic  basis 
without  the  need  for  discussion  as  well 
as  those  provisions  that  provided  for  a 
periodic  discussion  of  changes.  The 
Department  notes  that  it  intended  for 
this  provision  to  apply  only  when  the 
contract  contained  the  latter  type  of 
provision.  It  notes  further  that  the 
section,  as  proposed,  was  also 
inadvertently  broader  than  intended  in 
that  it  referred  to  provisions  for 
periodically  changing  “wages,  hours,  or 
conditions  of  employment."  The 
Department  intended  that  only 
provisions  that  provided  for 
renegotiating  health  benefits  should  be 
considered  in  determining  when  the 
HMO  should  submit  its  request  for 
inclusion.  The  Department  believes  that 
more  precision  is  necessary  in  order  to 
clarify  both  of  these  points.  Accordingly, 
the  phrase  “*  *  *  and  provides  that  its 
terms  regarding  health  benefits  may  be 
renegotiated  during  the  term  of  the 
agreement  *  *  *"  has  been  substituted 
in  §  110.803(a}(2}(ii}  in  place  of  the 
phrase  "has  provisions  for  periodically 
changing  wages,  hours,  or  conditions  of 
employment."  The  same  change  has 
been  made  in  §  110.807(a}(2},  which 
relates  to  when  the  offer  of  the  HMO 
option  is  to  be  raised  in  the  collective 
bargaining  process. 

2.  The  purpose  of  §  110.803(c}  is  to 
require  the  HMO  to  furnish  the 
employing  entity  with  a  broad 
description  of  the  way  the  HMO  is 


organized  and  operated,  including 
sufficient  information  for  it  to  determine 
whether  it  is  subject  to  a  request  for 
inclusion  by  the  HMO  and,  if  so,  and  if 
there  are  competing  HMOs,  to  determine 
which  HMO(s}  to  offer.  Section 
110.803(c}(4}  requires  an  individual 
practice  association  (IPA}  type  HMO  to 
furnish  to  the  employing  entity  a  list  of 
the  IPA  members  by  name,  specialty, 
address,  days  and  hours  of  operation 
and  whether  they  are  accepting  new 
patients  from  the  HMO  membership^ 
with  the  listing  current  within  90  days  of 
the  HMO’s  request  for  inclusion.  One 
commenter  requested  that  the  HMO  be 
required  to  list  only  the  number  of 
physicians  in  the  IPA  and  another 
suggested  that  the  HMO  should  list  the 
telephone  numbers  of  the  IPA 
physicians  instead  of  their  days  and 
hours  of  operation.  The  Department 
agrees  that  the  proposed  requirement  is 
burdensome  on  the  HMO  and  that 
employing  entities  do  not  need  all  of  the 
information  it  would  have  required  the 
HMO  to  provide.  The  Department 
believes  that  a  more  appropriate  way  to 
reduce  the  burden  on  the  HMO  is  to 
delete  the  requirement  that  it  include  the 
addresses  and  days  and  hours  of 
operation  of  the  IPA  physicians. 
Accordingly,  §  110.803(c}(4}  has  been 
amended  to  require  the  HMO  to  list  the 
IPA  members  by  name,  specialty,  and 
whether  they  are  accepting  new  patients 
from  the  HMO  membership. 

Other  commenters  noted  the 
information  required  to  be  submitted 
about  the  IPA,  as  well  as  that  required 
to  be  submitted  by  the  non-IPA  type 
HMOs  under  §  110.803(c}(5},  could  be 
inaccurate  or  out-of-date  at  the  time  of 
enrollment.  The  Department  thinks  that 
a  listing  current  within  90  days  of  the 
HMO's  request  for  inclusion  is  sufficient 
to  meet  the  needs  of  the  employing 
entity  when  the  HMO  makes  this 
request.  It  emphasizes,  however,  that 
§  110.108(c}  of  Subpart  A  of  this  Part 
provides  clearly  that  the  HMO  has  the 
obligation  to  disclose  fully  and  fairly 
information  to  prospective  enrollees  at 
the  time  of  the  offer  of  enrollment, 
including  a  general  description  of 
participating  providers,  as  well  as  the 
locations  and  hours  of  service  of  the 
HMO. 

3.  Proposed  §  110.803(c}(9}  would  have 
required  the  HMO  to  provide  the 
employing  entity  with  a  report  of  the 
Bnancial  condition  of  the  HMO 
consisting  of  its  most  current  financial 
statements  in  addition  to  its  most 
recently  audited  annual  set  of  financial 
statements.  One  commenter  opposed 
this  requirement  as  being  not  only 
burdensome  to  the  HMO,  but  also 
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potentially  misleading  to  the  employing 
entity  in  that  the  HMO’s  most  current 
financial  statements  were  not  required 
to  be  audited.  Other  commenters 
suggested  that  the  provision  be  revised 
to  require  the  HMO  to  include  a 
narrative  description  of  its  current 
financial  position,  as  this  would  be  more 
comprehensible  to  the  layman.  The 
Department  agrees  that  diis  section 
should  be  changed  in  the  interest  of 
minimizing  the  burden  on  the  HMO 
while  at  the  same  time  providing  that 
accurate,  relevant  information  will  be 
available  to  the  employing  entity. 
Accordingly,  this  section  has  been 
revised  by  deleting  the  requirement  that 
the  HMO  must  submit  its  most  current 
financial  statements.  It  now  requires  the 
HMO  to  provide  only  its  most  recently 
audited  annual  financial  statements. 

4.  Proposed  §  110.803(c)(12)  would 
have  required  an  HMO  to  provide  the 
employing  entity  its  proposed  rates  for 
basic  and  supplemental  services  to  be 
charged  by  the  HMO  on  the  effective 
date  of  the  HMO  coverage.  Under 
certain  conditions,  copayment  levels 
and  the  corresponding  premium  rates 
were  also  required  to  be  stated.  A 
number  of  commenters  requested 
clarification  of  this  provision.  In 
response  to  an  inquiry  as  to  which 
rating  structures  need  to  be  included, 
the  Department  notes  that,  as  a 
minimum,  the  HMO  must  provide  its 
rates  for  an  individual  and  for  two  or 
more  persons.  In  response  to  an  inquiry 
as  to  when,  if*ever,  an  HMO  must 
furnish  rates  for  supplemental  health 
services  and  copayments,  the  offering  of 
which  are  subject  to  negotiation  (see 
discussion  below  in  section  15),  the 
Department  notes  that  rates  for  the 
supplemental  health  services  and 
copayments  yet  to  be  negotiated  are  not 
required  to  be  provided  to  the  employing 
entity  at  the  time  of  the  HMO’s  request 
for  inclusion. 

Additionally,  a  number  of  commenters 
were  concerned  that  the  HMO’s 
statement  of  its  proposed  rates  would  be 
construed  by  the  employing  entity  as  a 
guarantee  by  the  HMO  that  these  would 
be  its  actual  rates.  These  commenters 
felt  that  such  an  interpretation  of  the 
provision  would  be  unfair  because  an 
HMO,  at  the  time  it  requests  inclusion, 
may  not  necessarily  know:  (a)  The  day 
on  which  the  coverage  for  employees 
selecting  the  HMO  option  will  begin;  (b) 
the  HMO’s  own  cost  experience  in  the 
interim  before  final  rates  are 
determined:  and  (c)  the  employing 
entity’s  preferred  rating  structure. 

The  Department  notes  that  it  did  not 
intend  to  require  the  HMO  to  submit,  at 
the  time  of  its  request,  guaranteed  rates. 


It  agrees  with  the  commenters  that  this 
interpretation  of  §  110.803(c)(12)  would 
be  unreasonable.  It  also  believes  that, 
because  of  the  uncertainties  inherent  in 
estimating  rates,  HMOs  should  be  given 
the  option  of  stating  their  current  rates 
(and  the  dates  these  rates  become 
effective)  instead  of  their  estimated 
rates.  Accordingly,  the  Department  has 
revised  the  section.  It  now  requires 
HMOs  to  state  either  (a)  their  current 
rates,  including  copayments,  if  any,  for 
basic  (and  uniformly  included 
supplemental)  health  services  and  the 
dates  these  rates  became  effective,  or 
(b)  their  estimated  rates  for  these 
services. 

5.  Proposed  §  110.803(d)  would  have 
required  the  employing  entity  to 
respond,  within  30  days  of  receipt  of  a 
request  by  an  HMO  for  inclusion,  with 
information  enabling  the  HMO  to 
determine  whether  the  employing  entity 
is  required  to  offer  the  HMO  option 
upon  proper  request. 

The  comments  received  by  the 
Department  as  to  this  proposal  and  its 
'  responses  thereto  are  as  follows:  (a)  A 
number  of  commenters  requested  that 
the  proposed  30  day  response  period  be 
extended  to  assure  that  the  employing 
entity  had  sufficient  time  to  gather  the 
necessary  information.  The  Department 
agrees  that  a  longer  response  period 
would  be  beneficial  and  has  changed 
the  30  day  response  period  to  60  days. 
The  Department  has  extended  similarly 
to  60  days  the  proposed  30  day  period  in 
§  110.803(e),  which  applies  to  the  length 
of  time  the  employing  entity  has  to 
notify  the  HMO  when  it  has  concluded 
that  the  HMO’s  request  is  inadequate; 

(b)  Two  commenters  recommended  that 
since  an  employing  entity  is  not  subject 
to  section  1310  of  the  Act  unless  25  or 
more  of  its  employees  reside  in  the 
service  area  of  the  HMO,  such  an  entity 
should  be  required  to  include 
information  regarding  its  employees’ 
health  benefits  plan  only  if  it  has  25  or 
more  employees  who  reside  within  the 
service  area  of  the  HMO.  The 
Department  agrees  with  this  comment 
and  has  incorporated  this  change  into 
the  regulation:  (c)  One  commenter 
requested  that,  in  order  to  inform  the 
HMO  more  precisely,  the  employing 
entity  should  include,  in  addition  to  its 
contribution  levels,  the  dates  on  which 
they  became  effective.  The  Department 
agrees  that  this  information  would  be 
helpful  to  the  HMO  in  deciding  how  to 
proceed  with  its  request  for  inclusion  in 
the  employing  entity’s  health  benefits 
plan  and  has  incorporated  this 
requirement  in  the  final  regulations;  and 
(d)  One  commenter  requested  that 
private  employers,  in  addition  to  public 


entities,  be  required  to  furnish  the  HMO 
with  a  description  of  the  health  benefits 
that  are  required  to  be  included  in 
health  beneRts  plans  under  State  law  or 
regulation.  The  Department  notes  that 
the  reason  that  the  regulation  is  limited 
to  public  entities  is  that  there  are  laws 
or  regulations  in  some  States  requiring 
certain  benefits,  including  limitations 
and  exclusions,  that  are  applicable  only 
to  employees  of  public  entities,  in 
contrast  with  those  laws  or  regulations 
requiring  certain  benefits  that  are 
applicable  to  all  employees  in  a  State. 
Since  the  Department  believes  that  this 
latter,  more  general  type  of  information 
is  readily  available  to  HMOs,  it  does  not 
find  it  necessary  to  increase  the  burden 
on  private  employers  by  requiring  them 
to  furnish  this  information  to  the  HMO. 

6.  Section  110.803(e)  pertains  to  the 
notification  of  the  HMO  by  the 
employing  entity  that  the  HMO’s  request 
for  inclusion  is  inadequate.  As  noted 
above  in  section  5,  the  section  has  been 
modified,  in  response  to  public 
comment,  to  allow  the  employing  entity 
60  days  to  notify  the  HMO.  lliree 
commenters  objected  to  this  proposed 
section  on  the  grounds  that  the  HMO, 
and  not  the  employing  entity,  should  be 
responsible  for  submitting  a  valid 
request.  The  Department  notes  that  the 
HMO  is,  of  course,  responsible  for 
submitting  an  accurate  request  for 
inclusion.  However,  the  Department 
believes  that,  if  the  employing  entity 
intends  to  refuse  to  include  the  HMO 
alternative  in  its  health  benefits  plan 
because  it  believes  the  HMO’s  request 
to  be  insufficient,  it  is  only  reasonable 
that  the  entity  notify  the  HMO  of  the 
basis  for  its  conclusion. 

One  commenter  recommended  that 
employing  entities  be  allowed,  as  a 
condition  of  the  HMO’s  participation  in 
the  health  benefits  plan,  to  make  their 
own  determinations  as  to  the  fiscal 
soundness  of  an  HMO  which  has 
requested  inclusion.  The  Department 
believes  that  this  type  of  scrutiny  of  an 
HMO  is  unnecessary.  It  notes  that 
federally  qualified  HMOs  are  required, 
under  §  110.108(a)  of  the  regulations,  to 
have  fiscally  sound  operations  and  that 
the  Department  monitors  carefully  their 
compliance  with  that  requirement. 
Moreover,  to  permit  each  employing 
entity  to  make  this  determination  as  a 
requirement  for  the  HMO’s  inclusion  in 
the  health  benefits  plan  would  lead  to 
inconsistent  determinations  and  would 
undermine  the  purposes  of  section  1310 
by  allowing  the  exclusion  of  HMOs  that 
the  Department  has  determined  are 
eligible  for  inclusion. 

7.  Section  110.803(f)  describes  when 
an  HMO  must  submit  a  new  request  for 
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inclusion  in  a  health  benefits  plan  of  an 
employing  entity.  Four  conunenters 
recommended  that,  regardless  of 
whether  any  employees  enroll  in  the 
HMO  during  the  initial  offering,  the 
entity  should  be  required  to  continue  to 
offer  the  HMO  during  the  entire  health 
benefits  year  so  that  new  employees, 
transfers,  and  others  who  subsequently 
become  eligible  to  enroll  ip  the  HMO 
(see  §  110.806(e)(2)  for  a  complete  list) 
have  the  opportunity  to  do  so.  Other 
commenters  took  the  opposite  position: 
namely,  that  if  the  HMO  does  not  get 
any  enrollees  during  the  initial  offering 
period,  it  should  have  to  submit  a  new 
request  in  order  for  any  subsequently 
eligible  employees  to  enroll.  The 
Department  believes  that  the  former 
position  reflects  accurately  the  purposes 
of  section  1310  of  the  Act  in  that  it 
assures  that  more  employees  will  be 
offered  the  option  of  membership  in  a 
qualified  HMO.  Accordingly,  the 
regulation  has  been  changed  to  require 
that  the  employees  described  in 
§  110.806(e)(2)  be  given  the  opportunity 
to  enroll  in  the  HMO  during  the  entire 
health  benefits  year,  regardless  of 
whether  any  other  employees  of  that 
entity  have  enrolled  previously  in  the 
HMO. 

8.  Section  110.804  sets  forth  the  details 
of  how  the  HMO  option  is  to  be  offered 
by  the  employing  entity  to  its 
employees.  One  commenter  suggested 
that,  as  a  condition  to  the  offering  of  the 
HMO,  the  HMO  should  be  required  to 
execute  a  contract  with  the  employing 
entity  binding  the  HMO  to  assure  the 
delivery  of  health  services  to  employees 
who  subsequently  enroll  in  the  HMO. 
The  Department  notes  that,  in  order  to 
obtain  Federal  qualification,  an  HMO 
must  provide  assurances  satisfactory  to 
the  Secretary  that  it  will  arrange  for  the 
provision  of  all  medically  necessary 
basic  health  services  to  its  members. 
(See  §  110.102(a)).  Since  the  Department 
monitors,  on  an  ongoing  basis,  the 
compliance  of  HMOs  with  their 
assurances,  it  does  not  believe  that  the 
contract  suggested  above  between  the 
employing  entity  and  the  HMO  is 
necessary. 

9.  Section  110.805  describes  which 
HMOs  must  be  included  in  a  health 
benefits  plan.  Paragraph  (c)  of  this 
section,  which  is  intended  to  promote 
competition  among  HMOs,  describes 
alternate  HMOs  which  may  be  offered 
by  the  employing  entity  instead  of  an 
IIMO  which  made  a  timely  request.  A 
new  section  (c)(4)  was  proposed  to  limit 
the  alternate  HMOs  which  were 
otherwise  eligible  to  be  offered  to  those 
which  were  "included  in  the  health 
benefits  plan  on  terms  no  less  favorable 


to  the  employing  entity's  employees 
(with  regard  to  the  employing  entity’s 
monetary  contribution)  than  those  on 
which  the  HMO  submitting  the  timely 
request  would  have  been  included.”  A 
number  of  commenters  objected  to  and 
suggested  deletion  of  the  proposed 
§  110.805(c)(4).  They  stated  that  the 
phrase  “no  less  favorable”  was 
ambiguous  and  could  result  in  the 
offering  of  an  alternate  HMO  that,  even 
though  the  employer's  monetary 
contribution  was  no  less  favorable  to 
the  employee,  (a)  underbid  the  timely 
HMO  by  offering  employees  a  less 
favorable  package  of  health  benefits,  or 
(b)  was  less  favorable  to  employees  in 
that  it  would  cost  them  more  out-of- 
pocket  (e.g.  for  copayments). 

The  Department,  while  noting  that 
§  110.805(c)(4)  was  intended  to  protect 
employees,  acknowledges  that  the 
provision  fails  to  contribute  to  that  end 
because  it  does  not  protect  employees  in 
situations  such  as  those  described 
above.  The  Department  has  decided  to 
delete  this  provision  because  of  the 
difficulties  inherent  in  trying  to 
determine  on  a  qualitative  basis 
whether  a  plan  is  less  favorable  to  an 
employee,  and  because  it  is  not 
convinced  that  there  is  a  problem  with 
employer  behavior  in  this  regard. 
However,  the  Department  is  interested 
in  receiving  information  from  the  public 
as  to  whether  §  110.805(c)  is  being  used 
in  a  manner  that  affects  employees 
adversely.  Upon  receipt  of  such 
comments,  it  will  reconsider  what 
action,  if  any,  is  appropriate. 

10.  Section  110.806(a)  requires  that 
each  employing  entity  provide  each 
qualified  HMO  which  is  included  in  its 
health  benefits  plan  with  “fair  and 
reasonable”  access  to  eligible 
employees.  The  section  then  details 
what,  at  a  minimum,  this  access  shall 
include.  While  one  commenter  wanted 
the  HMD’s  access  to  employees  to  be 
more  flexible,  others  suggested  that  the 
term  be  defined  in  specific  detail.  The 
Department  believes  that  the  regulation 
adequately  defines  access  by  setting 
forth  the  minimum  requirements  for  fair 
and  reasonable  access.  It  notes  that  an 
employing  entity  may,  of  course,  agree 
to  permit  the  HMO  more  favorable 
access  than  that  required  by  the 
regulation. 

11.  Section  110.806(c),  which  sets  forth 
the  rules  for  the  group  enrollment 
period,  requires  the  employing  entity  to 
have  a  group  enrollment  period  with  no 
waiting  periods  or  exclusions  or 
limitations  based  on  health  status  as  a 
condition  of  enrollment  in  the  HMO  or 
transfer  to  non-HMO  coverage  from  an 
HMO,  Two  commenters  recommended 


changing  this  section  to  allow  a 
prospective  HMO  enrollee  to  remain 
with  his  original  carrier  if  on  the 
effective  date  of  change  to  HMO 
coverage  the  enrollee  is  an  inpatient  and 
the  original  carrier  responsibility 
continues  through  confinement.  The 
Department  notes  that  it  has  no 
authority  to  mandate  the  application  of 
coordination  of  benefits  agreements. 
However,  as  stated  in  §  110.806(c), 
nothing  in  these  regulations  prohibits 
voluntary  agreements  between  HMOs 
and  other  carriers  which  are  included  in 
the  health  benefits  plan,  such  as  the  one 
suggested  a^bove. 

12.  Section  110.806(d),  as  proposed, 
required  the  employing  entity  to  “assure 
that  employees  selecting  the  option  of  ' 
HMO  membership  will  not,  because  of 
this  selection,  lose  their  eligibility  for 
other  health  benefits,  such  as  dental  or 
prescription  drug  coverage,  for  which 
they  were  previously  eligible  or  would 
be  eligible  if  selecting  a  non-HMO 
option  and  which  are  not  included  in  the 
services  provided  by  the  HMO  on  a 
prepaid  basis.”  This  requirement,  for 
convenience,  will  be  referred  to  below 
as  the  “continued  eligibility” 
requirement. 

Twenty  commenters  addressed  the 
continued  eligibility  requirement  in  their 
letters.  The  comments  are  summarized 
as  follows:  (a)  One  commenter  urged  the 
Department  to  retain  the  language  as 
proposed,  citing  the  requirement  as 
critical  for  HMOs  to  compete  in  the 
marketplace:  (b)  one  commenter,  while 
approving  the  proposed  regulation, 
urged  its  expansion  to  assure  eligibility 
for  any  employment-related  benefits:  (c) 
five  commenters  objected  to  the 
provision,  claiming  it  would  unduly 
burden  and  result  in  additional 
administrative  costs  to  employers:  (d) 
eleven  commenters  felt  the  proposed 
regulation  should  be  limited  to  “free¬ 
standing”  or  “self-contained”  benefits, 
that  is,  benefits  which  are  offered  as  a 
separate,  discrete  package  and  not 
integrated  into  a  basic  medical 
insurance  policy  or  a  major  medical 
plan:  many  of  these  commenters 
requested  clarification  as  to  the  level 
and  scope  of  benefits  the  Department 
was  proposing  be  subject  to  the 
requirement:  and  (e)  four  commenters 
urged  that  the  requirement  apply  only  to 
free-standing  benefits,  except  that 
dental  benefits  should  be  extracted  from 
a  comprehensive  package  of  indemnity 
benefits  because  the  dental  benefit  is 
“significant.” 

The  Department  notes  that  the 
purpose  of  section  1310  and  its 
implementing  regulations  is  to  assure 
that  employees  are  given  a  true  option 
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to  choose  among  competing  alternatives 
in  health  benefits  plans,  including 
HMDs.  The  continued  eligibility 
requirement,  which  assures  that  ' 
employees  who  choose  to  enroll  in  an 
HMO  are  not  penalized  by  that  choice 
with  respect  to  free-standing  health 
benefits  available  to  employees  is, 
among  other  provisions,  a  means  of 
achieving  that  statutory  purpose. 

In  light  of  the  public  comments 
received,  however,  the  Secretary  has 
revised  the  regulation  to  require  an 
employing  entity,  at  the  request  of  the 
HMO,  to  provide  for  continued 
eligibility  only  as  to  those  benefits 
which  are  “free-standing”  and  not 
offered  by  the  HMO  to  its  members  as 
part  of  the  HMO  benefit  package.  The 
term  “free-standing”  is  defined  at 
§  110.806(d)(2).  Further,  the  provision  at 
§  110.806(d)  is  applicable  only  when  the 
HMO  does  not  offer  a  particular  health 
benefit  in  whole  or  in  part.  Because,  in 
the  experience  of  the  Department,  this  is 
most  likely  to  occur  with  respect  to  the 
offering  of  three  distinct  health  beneHts, 
prescription  drugs,  dental  services,  and 
optical  services,  the  Department  has 
limited  the  applicability  of  §  110.806(d) 
to  these  benefits.  Should  the  public 
submit  information  regarding  any  other 
free-standing  health  benefits  for  which 
employees  selecting  the  HMO  option 
would  be  likely,  in  the  absence  of  the 
continued  eligibility  requirement,  to  lose 
their  eligibility,  the  Department  will 
consider  further  rulemaking  to  broaden 
the  requirement. 

In  view  of  the  response  that  this 
proposed  section  elicited,  the 
Department  believes  that  it  is 
appropriate  to  clarify  this  section  by 
adding  to  the  regulation  specific 
examples  of  what  the  employing  entity 
is,  and  is  not,  required  to  continue  to 
make  available  to  its  employees 
selecting  an  HMO  option.  This  addition 
to  the  regulations  includes  examples 
showing  when  the  employing  entity  is 
required  to  continue  to  make  available 
the  free-standing  benefits  not  available 
through  the  HMO  to  its  employees 
because  the  HMO  option  being  offered 
does  not  provide  for  any  level  of  that 
particular  benefit.  The  regulation  also 
includes  examples  showing  when  the 
employing  entity  need  not  continue  to 
make  available  the  free-standing,  non- 
HMO  coverage  to  employees  selecting 
the  HMO  option. 

In  addition,  as  noted  in  one  of  the 
examples  under  §  110.806(d),  nothing  in 
this  regulation  requires  that  the 
coverage  for  the  free-standing  benefit  be 
made  optional  (or  mandatory)  for 
employees  selecting  the  HMO  option  if 
coverage  for  the  benefit  is  not  optional 


(or  mandatory)  for  employees  selecting 
the  non-HMO  option. 

The  Department  also  notes  that 
§  110.806(d)  does  not  address  whether 
the  employing  entity  must  continue  to 
make  available  to  employees  who  select 
the  HMO  option  non-health  related 
benefits,  such  as  life  or  disability 
insurance.  While  the  Department  has 
decided  not  to  include  in  these 
regulations  a  requirement  that 
employing  entities  continue  to  make 
these  non-health  benefits  available,  it  is 
concerned  that  any  employing  entity 
that  does  not  do  so  may  be  acting  in  a 
manner  inconsistent  with  other  Federal 
statutes.  The  Department  intends  to 
report  any  discriminatory  or  anti¬ 
competitive  conduct  to  the  appropriate 
Federal  agencies  for  monitoring  in  this 
regard.  Moreover,  it  notes  that  under 
§  110.808(c),  the  employing  entity  may 
only  exclude  from  its  contribution  to  the 
HMO  option  those  portions  of  the 
contribution  allocable  to  benefits  (either 
related  to  health  or  not)  for  which 
eligible  employees  continue  to  be 
covered  notwithstanding  selection  of  the 
HMO  option. 

Finally,  the  Department  notes  that, 
while  it  is  now  limiting  this  requirement 
to  free-standing  benefits,  the  HMO  and 
employer  may  agree  to  give  employees 
access  to  coverage  for  an  “integrated” 
benefit. 

13.  Section  110.806(e)(2)  specifies 
when  the  employng  entity  shall  make 
available  the  opportunity  to  select 
among  different  existing  alternatives 
within  a  health  benefits  plan  outside  of 
the  group  enrollment  period.  Proposed 
§  110.806(e)(2)(ii)  specified  that  this 
opportunity  must  be  provided,  among 
others,  to  eligible  employees  who,  “have 
been  transferred  or  have  changed  their 
place  of  residence,  resulting  in  *  *  * 
loss  of  membership  in  a  qualified  HMO 
in  which  they  were  previously  enrolled." 
A  commenter  noted  that  this  language 
would  not  have  given  an  otherwise 
eligible  employee  the  opportunity  to 
select  a  new  option  if  he  or  she 
transferred«or  moved  out  of  the  service 
area  of  the  HMO  in  which  he  or  she  was 
enrolled  and  was  allowed  by  that  HMO 
to  retain  membership.  While  this 
employee  would  not  have  lost 
membership  in  a  qualified  HMO,  the 
services  of  the  HMO  would  not  longer 
be  readily  available  and  accessible 
since  the  employee  would  reside  outside 
the  HMO’s  service  area.  In  order  to 
accommodate  this  situation,  the 
Department  has  changed  the  phrase, 
“resulting  in  loss  of  membership  in  a 
qualified  HMO  in  which  they  were 
previously  enrolled”  to  “resulting  in 
residence  outside  the  service  area  of  a 


qualified  HMO  in  which  they  were 
previously  enrolled.” 

14.  Section  110.806(e)(2)(iii)  requires 
the  employing  entity  to  make  available 
the  opportunity  to  select  among  different 
existing  alternatives  within  a  health 
benefits  plan  to  eligible  employees  who 
are  covered  by  any  alternative  which 
ceases  operation.  One  commenter  felt 
this  requirement  should  be  deleted  since 
it  placed  an  unreasonable  burden  on 
employing  entities.  Another  commenter 
suggested  that  the  provision  be 
amended  to  allow  for  a  reasonable 
period  of  time  for  the  transition  of  these 
employees  to  a  new  health  benefits 
option.  Since  the  Department  believes 
that  the  section  as  proposed  is 
reasonable  in  light  of  the  importance  of 
assuring  that  all  employees  are  provided 
the  opportunity  for  continuous  health 
care  coverage,  it  has  not  changed  this 
section. 

15.  Two  different  proposed  sections 
addressed  the  determination  of  which 
supplemental  health  services  were  to  be 
included  with  the  required  basic  health 
services  in  the  HMO's  prepaid  benefit 
package.  Proposed  §  110.806(f)(3)  would 
have  allowed  the  HMO  to  select,  for  all 
employees,  the  supplemental  health 
services  to  be  included  as  part  of  its 
prepaid  benefit  package.  Proposed 

§  110.808(a)(3)  would  have  allowed  the 
HMO  to  add  supplemental  health 
services  to  its  prepaid  benefit  package  if 
the  amount  of  the  HMO's  premium  is 
less  than  the  employing  entity’s 
contribution  to  the  HMO  alternative.  A 
number  of  commenters  objected  to  these 
proposed  rules  on  the  following  grounds: 
(a)  They  would  only  only  increase  the 
cost  of  health  care  but  also  eliminate  the 
potential  cost  savings  of  offering  an 
HMO,  which  is  a  major  reason  for  the 
attractiveness  of  HMOs  to  employing 
entities;  and  (b)  The  inclusion  of 
supplementals  is  more  properly  a 
subject  for  the  negotiation  process;  in 
fact,  allowing  the  HMO  to  select 
supplemental  defeats  the  provisions  of 
§  110.806(f)  (1)  and  (2),  which  give  the 
employing  entity  the  right  either  to 
negotiate  the  supplemental  health 
services  to  be  offerd  through  its 
collective  bargaining  process  or  to  select 
them  through  the  same  decision-making 
process  it  uses  with  respect  to  the  non- 
HMO  alternatives  in  its  health  benefits 
plan. 

The  Department  notes  that  the  HMO 
Amendments  of  1976  (Pub.  L.  94-460) 
amended  section  1301(b)(1)  of  the  Act  to 
allow  HMOs  to  include  supplemental 
health  services  in  their  basic  health 
services  provided  to  their  members  for  a 
basic  health  service  payment.  The 
Conference  Committee,  in  its  report 
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adopting  this  provision  as  proposed  by 
the  House  of  Representatives,  noted  that 
the  provision  was  necessary  because 
“there  are  some  States  which  require 
HMOs  under  State  law  to  offer  services 
which  are  not  included  among  the 
defined  basic  health  services."  (H.R. 

Rep.  #94-1513,  94th  Cong.,  2d  Sess.  19 
(1976)).  The  House  Conunittee,  in  its 
report,  explained  its  amendment  by 
stating  that  “(It)  would  simplify  the 
marketing  of  benefits  by  HMO’s  (sic) 
allowing  them  to  choose  a  single 
benefits  package  which  was  competitive 
in  the  area  which  is  served  and  to 
market  that  single  package  to  all  of  its 
members.  The  present  requirements 
(making  the  choice  optional  with 
members)  have  proved  cumbersome  for 
HMD's  (sic)  which  Hnd  that  each 
member,  or  group  of  members  chooses  a 
different  set  of  supplemental  health 
services  for  which  to  contract,  with  the 
result  that  the  HMD  must  provide  and 
administer  a  great  variety  of  different 
benefit  packages  to  its  different  groups 
of  members."  (H.R.  Rep.  #94-518,  94th 
Cong.,  Ist  Sess.  16  (1975)). 

Thus,  the  legislative  history  shows 
clearly  that  Congress  intended  to  allow 
HMOs  to  determine  on  a  non-negotiable 
basis  which  supplemental  health 
services  to  include  in  their  prepaid 
benefit  packages,  if  those  supplemental 
services  are  (a)  required  to  be  offered 
under  State  law  or  (b)  included 
uniformly  by  the  HMD  in  the  prepaid 
benefit  package  offered  to  all  of  its 
members. 

Given  this  background,  the 
Department  has  concluded  that  it  is 
inappropriate  to  provide  that  the 
offering  of  all  supplemental  health 
services  by  the  HMD  is  subject  to 
negotiation.  However,  it  does  believe 
that  it  is  consistent  with  section 
1301(b)(1)  of  the  Act  and  its  legislative 
history  to  limit  the  HMO’s  right  to 
determine  on  a  non-negotiable  basic 
which  supplemental  health  services  to 
include  to  the  two  situations  described 
above. 

In  addition,  based  on  the  revision  to 
§  110.806(d)  (“Continued  availability  of 
other  health  benefits")  described  in  item 
#12  above,  the  Department  has 
concluded  that  a  conforming 
amendment  to  this  provision  is 
appropriate.  Accordingly,  the 
Department  has  added  a  third  situation 
in  which  the  HMD  may  require  the 
offering  of  certain  supplemental  health 
services  as  part  of  its  basic  health 
services  package:  When  coverage  for 
the  supplemental  health  service  at  issue 
is  available  through  the  non-HMD 
option  and  that  coverage  is  not 
available  to  employees  selecting  the 


HMD  option.  For  example,  if  the 
coverage  is  available  in  an  integrated 
(i.e.,  not  free-standing)  health  service 
beneHt  plan,  and  thus  is  not  required  by 
§  110.806(d)  to  be  made  available  to 
employees  selecting  the  HMD  option, 
the  HMD  may  require  the  offering  of  this 
supplemental  health  service  as  part  of 
its  prepaid  health  services  package.  This 
result  would  also  occur  if  the  HMD  and 
the  employer  had  mutually  agreed  that 
the  continued  availability  requirement 
of  §  110.806(d)  would  not  be  applied 
with  respect  to  a  given  supplemental 
health  service. 

A  supplemental  health  service  which 
did  not  fall  in  any  of  the  three  categories 
described  above  would  properly  be  the 
subject  of  negotiation  between  the 
employing  entity  and  the  HMD,  as  well 
as  the  collective  bargaining  process,  if 
any.  The  Department  believes  that  this 
approach  not  only  furthers  the 
legislative  intent  by  reducing  the 
administrative  burden  on  HMDs,  but 
also  does  not  interfere  unduly  with  the 
employing  entity’s  collective  bargaining 
or  other  decision-making  processes. 
Accordingly,  §  110.806(f)(3)  has  been 
modified  to  reflect  this  approach. 

Further,  in  light  of  the  analysis  set 
forth  above,  the  Department  has 
reconsidered  the  appropriateness  of 
proposed  §  110.808(a)(3)  (which  would 
have  allowed  HMDs  to  add  prepaid 
supplemental  health  services  so  as  to 
raise  its  premium  up  to  the  amount  of 
the  employing  entity’s  contribution  to 
the  non-HMD  alternative).  Consistent 
with  the  revision  to  §  110.806(f)(3), 
proposed  §  110.808(a)(3)  has  been 
deleted. 

16.  Section  110.808(a)  sets  forth  the 
general  principles  for  determining  the 
employing  entity’s  contribution  to  the 
HMD  option.  Proposed  subparagraph  (2) 
of  that  section  stated  that  the  amount  of 
this  contribution  shall  be  equal,  in  terms 
of  dollars,  “to  the  largest  amount  of 
contribution  per  employee  paid  to  any 
other  option  which  is  available  to  all 
eligible  employees  included  in  the  health 
benebts  plan  *  *  *’’  (up  to  the  amount 
of  the  HMD’s  premium).  A  number  of 
commenters  noted  that  using  “all 
eligible  employees”  as  a  standard  for 
determining  contribution  was  not  only 
inequitable  but  also  would  have  an 
inflationary  impact  on  those  companies 
which  determine  their  contributions 
based  on  the  earning  levels  of  each 
particular  employee.  Since  the 
Department  agrees  with  these 
commenters,  it  has  changed 
§  110.808(a)(2)  to  require  contribution  by 
the  employing  entity  based  on  the 
largest  amount  of  contribution  “for  that 
individual  employee”. 


17.  Proposed  §  110.808(a)(4)  (now 
§  110.808(a)(3))  required  the  employing 
entity  to  increase  the  amount  of  its 
contribution  for  the  HMD  option 
whenever  its  contribution  to  other 
alternatives  in  its  health  benefits  plan 
increases  (up  to  the  amount  of  the  HMD 
premium).  A  number  of  commenters 
objected  to  this  provision  because  they 
believe  it  to  be  inflationary  and  likely  to 
be  detrimental  to  the  relationship 
between  HMDs  and  employers.  They 
also  pointed  out  that  applying  this 
requirement  in  the  middle  of  the  health 
benefits  year  might  result  in  altering  an 
employing  entity’s  contribution  which 
was  fixed  by  a  contract  with  the  HMD. 
Dther  commenters  suggested  that  the 
Department  add  that  the  employing 
entity  has  the  right  to  decrease  the 
amount  of  its  contribution  for  the  HMD 
option  whenever  its  contribution  to 
other  health  plan  alternatives  decreases. 

The  Department  believes  that  these 
comments  have  merit  with  respect  to  the 
proposed  rule’s  applicability  to  the  case 
where  the  employing  entity’s 
contribution  to  the  HMD  option  is  fixed 
by  contract.  Accordingly,  the 
Department  had  decided  to  modify  the 
provisipn.  The  employing  entity  is  now 
required  to  increase  its  contribution  to 
the  HMD  option  during  the  health 
benefits  year  unless  (a)  the  employing 
entity’s  contribution  is  fixed  by  contract 
or  other  arrangement  with  the  HMD,  or 
(b)  the  employing  entity  and  HMD  come 
to  any  other  agreement  on  this  issue.  Df 
course,  if  the  employing  entity’s 
contribution  to  the  non-HMD  alternative 
is  to  be  revised  only  prospectively  for 
the  following  health  benefits  year,  then 
this  revised  contribution  is  to  be  used  in 
determining  the  employing  entity’s 
contribution  for  the  HMD  premium.  (See 
§  110.808(g)(1).)  The  Department  also 
notes  that  while  nothing  in  the  statute  or 
regulations  prohibits  an  employing 
entity  from  decreasing  its  contribution 
to  the  HMD  option  at  the  time  that  its 
contribution  to  its  other  alternatives 
decreases,  the  parties  may,  of  course, 
provide  otherwise. 

Finally,  the  Department  encourages 
HMDs  and  employing  entities  to  make 
provisions  in  advance  on  the  subject  of 
adjustments  to  the  contribution  rate  in 
the  event  that  the  employing  entity’s 
contribution  to  other  alternatives  in  its 
health  benefits  plan  changes  midterm 
during  the  health  benefits  year.  It 
believes  that  agreement  in  advance  on 
this  issue  would  be  beneficial  to  the 
relationship  between  HMDs  and 
employing  entities. 

18.  At  the  same  time  that  the  proposed 
subpart  H  rules  were  published, 

§  110.809  was  promulgated  as  a  Hnal 


72517 


Federal  Register  /  Vol.  45,  No.  213  /  Friday,  October  31,  1980  /  Rules  and  Regulations 


regulation.  (44  FR  42082,  July  18, 1979). 
This  section  sets  forth  the  conditions 
under  which  an  employer  must  arrange 
for  its  employees’  contributions  for 
membership  in  a  qualified  HMO  to  be 
paid  through  payroll  deductions. 
Although  §  110.809  was  effective 
immediately,  it  was  also  included  in  the 
NPKM,  and  the  Department  requested 
comments  on  it  as  well  as  on  the 
proposed  amendments  to  subpart  H.  The 
Department  received  the  following 
comments  on  this  provision:  (a)  A 
recommendation  for  deletion  on  the 
basis  that  the  cost  of  setting  up  payroll 
deductions  for  a  number  of  small  HMOs 
would  be  prohibitive;  (b)  a  suggestion 
that  a  grace  period  of  one  year  be 
allowed  for  an  employer  to  implement  a 
payroll  deduction  system  where  one 
does  not  presently  exist;  and  (c)  a 
suggestion  that  a  minimum  number  of 
enrollees  in  the  HMO  be  required  before 
the  employing  entity  had  to  offer  a 
payroll  deduction.  The  Department 
notes  that  neither  the  statute  (section 
1310(c]]  nor  the  regulation  requires  an 
employing  entity  to  institute  a  payroll 
deduction  system  for  HMO  enrollees  if  it 
doesn't  already  provide  such  a  system 
for  paying  employees’  contributions  for 
other  options  in  the  health  benefits 
plans.  The  flrst  and  second  suggestions 
are  therefore  not  appropriate.  The 
Department  cannot  adopt  the  suggestion 
in  the  third  comment  because  it  is 
inconsistent  with  section  1310(c). 

19.  The  Department  has  also  made 
certain  minor  technical  and  editorial 
changes. 

The  Assistant  Secretary  for  Health  of 
the  Department  of  Health  and  Human 
Services,  with  the  approval  of  the 
Secretary  of  Health  and  Human 
Services,  amends  42  CFR  Part  110, 
Subpart  H,  as  set  forth  below. 

Dated:  June  30, 1980. 

Julius  B.  Richmond, 

Assistanl  Secretary  for  Health. 

Approved:  October  21, 198a 
Patricia  Roberts  Harris, 

Secretary. 
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Subpart  H— Employees’  Health 
Benefits  Plans 

§110.801  Definitions. 

In  addition  to  the  terms  deHned  in 
§  110.101  and  110.602,  as  used  in  this 
subpart: 

"Bargaining  representative”  means  a 
representative  designated  or  selected  for 
the  purposes  of  collective  bargaining 
under  the  National  Labor  Relations  Act, 
as  amended,  (29  U.S.C.  151  et  seg.]  or 
under  the  Railway  Labor  Act,  as 
amended,  (45  U.S.C.  151  et  seg.)  or  under 
a  public  entity  collective  bargaining 
agreement,  or  under  the  laws  of  any 
State  or  political  subdivison  thereof,  or 
other  employee  representative 
designated  or  selected  under  any  law. 

“Carrier”  means  a  volimtary 
association,  corporation,  partnership,  or 
other  organization  which  is  engaged  in 
providing,  paying  for,  or  reimbursing  all 
or  part  of  the  cost  of  health  benehts 
under  group  insurance  policies  or 
contracts,  piedical  or  hospital  service 
agreements,  membership  or  subscription 
contracts,  or  similar  group 
arrangements,  in  consideration  of 
premiums  or  other  periodic  charges 
payable  to  the  carrier. 

“Collective  bargaining  agreement” 
means  an  agreement  entered  into 
between  an  employing  entity  and  the 
bargaining  representative  of  its 
employees,  and  includes  agreements 
entered  into  on  behalf  of  groups  of 
employing  entities  with  the  bargaining 
representative  of  their  employees  in 
accordance  with  the  provisions  of  the 
National  Labor  Relations  Act,  as 
amended  (29  U.S.C.  151  et  seg.),  or  the 
Railway  Labor  Act,  as  amended,  (45 
U.S.C.  151  et  seq.)  or  the  laws  of  any 
State  or  political  subdivision  thereof. 

“Designee”  means  any  person  or 
entity  authorized  to  act  on  behalf  of  an 
employing  entity  or  a  group  of 
employing  entities  to  offer  the  option  of 
membership  in  a  qualified  health 
maintenance  organization  to  their 
eligible  employees. 

“Eligible  employee”  means  an 
employee  who  is  eligible  to  participate 
in  a  health  benefits  plan. 

“Employee”  means  any  individual 
employed  by  an  employer  or  public 
entity  on  a  full-  or  part-time  basis. 

“Employer”  shall  have  the  meaning 
given  that  term  in  Section  3(d)  of  the 
Fair  Labor  Standards  Act  of  1938,  as 


amended,  (29  U.S.C  203(d),  203(x)), 
except  that  the  term  “employer”  does 
not  include  (1)  the  Government  of  the 
United  States,  the  government  of  the 
District  of  Columbia  or  any  territory  or 
possession  of  the  United  States,  a  State 
or  any  political  subdivision  thereof,  or 
any  agency  or  instrumentality  (including 
the  United  States  Postal  Service  and 
Postal  Rate  Commission)  of  any  of  the 
foregoing;  or  (2)  a  church,  convention  or 
association  of  churches,  or  any 
organization  operated,  supervised,  or 
controlled  by  a  church,  convention,  or 
association  of  churches  which 
organization  (i)  is  an  organization 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954,  and  (ii) 
does  not  discriminate  (A)  in  the 
employment,  compensation,  promotion, 
or  termination  of  employment  of  any 
personnel,  or  (B)  in  the  extension  of  staff 
or  other  privileges  to  any  physician  or 
other  health  personnel,  because  such 
persons  seek  to  obtain  or  obtained 
health  care,  or  participate  in  providing 
health  care,  through  an  HMO. 

“Employing  entity”  means  an 
employer  or  public  entity. 

“Employing  entity-employee  contract” 
means  a  legally  enforceable  agreement 
(other  than  a  collective  bargaining 
agreement)  between  an  employing  entity 
and  it;  employees  for  the  provision  of, 
or  payment  for,  health  benefits  for  its 
employees,  or  for  its  employees  and 
their  eligible  dependents. 

“Group  enrollment  period”  means  the 
period  of  at  least  10  working  days  each 
calendar  year  during  which  each  eligible 
employee  is  given  the  opportunity  to 
select  among  the  alternatives  include^ 
in  a  health  benefits  plan. 

“Health  benefits”  means  health 
benefits  and  services. 

“Health  benefits  contract”  means  a 
contract  or  other  agreement  between  an 
employing  entity  or  a  designee  and  a 
carrier  for  the  provision  of,  or  payment 
for,  health  benefits  to  eligible  employees 
or  to  eligible  employees  and  their 
eligible  dependents. 

“Health  benefits  plan”  means  any 
arrangement  for  the  provision  of,  or 
payment  for,  any  of  the  basic  and 
supplemental  health  benefits  described 
in  §§  110.102  and  110.103  of  this  Part 
offered  to  eligible  employees,  or  to 
eligible  employees  and  their  eligible 
dependents,  by  or  on  behalf  of  an 
employing  entity. 

“Public  entity”  means  a  State  as 
defined  by  section  2(f)  of  the  Public 
Health  Service  Act  (42  U.S.C.  201(f)),  a 
political  subdivision  of  a  State,  or  any 
agency  or  instrumentality  of  the 
foregoing.  “Political  subdivision” 
includes  counties,  parishes,  townships. 
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cities,  municipalities,  towns,  villages, 
and  incorporated  villages. 

“To  offer  a  health  benefits  plan” 
means  to  make  participation  in  a  health 
benefits  plan  available  to  eligible 
employees,  or  to  eligible  employees  and 
their  eligible  dependents,  and  to  make  a 
financial  contribution  to  the  plan 
whether  the  financial  contribution  by 
the  employing  entity  on  behalf  of  these 
employee^  is  made  directly  or  indirectly, 
(e.g.  through  payments  on  any  basis  into 
a  health  and  welfare  trust  fund]. 

§110.802  Applicability. 

The  regulations  of  this  subpart  apply 
in  each  calendar  year  to: 

(a)  Each  employer  which  was  required 
during  any  calendar  quarter  of  the 
previous  calendar  year  to  pay  its 
employees  the  minimum  wage  speciHed 
by  Section  6  of  the  Fair  Labor  Standards 
Act  of  1938  (or  would  have  been 
required  to  pay  its  employees  the 
minimum  wage  but  for  Section  13(a]  of 
that  Act]  and  which  during  any  calendar 
quarter  of  the  previous  calendar  year 
employed  an  average  of  not  less  than  25 
employees;  and 

(b]  Each  public  entity,  as  a  condition 
of  the  payment  to  the  State  of  funds 
under  Sections  314(d],  317,  318, 1002, 

1525,  or  1610  of  the  Public  Health 
Service  Act,  which  during  any  calendar 
quarter  of  the  previous  calendar  year 
employed  an  average  of  not  less  than  25 
employees,  if  the  employer  or  public 
entity: 

(1]  Offers,  or  if  there  is  offered  on 
behalf  of  the  employer  or  public  entity, 
in  the  calendar  year  beginning  after  any 
calendar  quarter  of  the  previous 
calendar  year  in  which  the  employer  or 
public  entity  employed  an  average  of 
not  less  than  25  employees,  a  health 
benefits  plan  to  its  eligible  employees; 
and 

(2]  Has  received  a  written  request  for 
inclusion  in  the  employer's  or  public  f 
entity's  health  benefits  plan  (which 
request  meets  the  requirements  of 

§  110.803]  from  one  or  more  qualified 
HMOs  which  provide  basic  health 
services  in  an  HMO  service  area  in 
which  at  least  25  employees  of  the 
employer  or  the  public  entity, 
respectively,  reside. 

§  1 10.803  Requirements  for  a  request  for 
inclusion  of  the  HMO  option  in  a  health 
benefits  plan;  employing  entity  response. 

(a]  Time  limitations.  (1]  Unless 
otherwise  agreed  to  by  the  HMO  and 
the  employing  entity  or  designee,  an 
HMD's  request  for  inclusion  in  an 
employing  entity's  health  benefits  plan 
must  be  received  by  the  employing 
entity  or  designee  no 'more  than  365 
days  and  not  less  than  180  days  before 


the  expiration  or  renewal  date  of  a 
health  benefits  contract  or  employing 
entity-employee  contract,  and  no  more 
than  365  days  and  not  less  than  180  days 
before  the  expiration  date  of  a  collective 
bargaining  agreement,  or  in  the  case  of  a 
public  entity,  such  longer  period  as  may 
be  prescribed  by  State  law. 

(2]  For  the  purposes  of  this  paragraph: 

(1]  A  collective  bargaining  agreement ' 
that  is  automatically  renewable  or 
without  fixed  term  shall  be  treated  as 
having  an  expiration  or  renewal  date  on 
the  earliest  anniversary  date  of  the 
collective  bargaining  agreement. 

(ii]  A  collective  bargaining  agreement 
that  is  for  a  fixed  term  in  excess  of  one 
year  and  provides  that  its  terms 
regarding  health  benefits  may  be 
renegotiated  during  the  term  of  the 
agreement  shall  be  treated  as  having  an 
expiration  or  renewal  date  at  the  time 
provided  by  the  agreement  for 
discussion  of  these  changes. 

(b]  To  whom  the  written  request  is  to 
be  directed.  The  request  for  inclusion 
must  be  in  writing  and  (1]  in  the  case  of 
an  employer,  be  directed  specifically  to 
the  employer's  managing  official  at  the 
employer  site  being  solicited  or  to  the 
employer's  designee;  and  (2]  in  the  case 
of  a  public  entity,  be  directed  to  the 
Chief  Executive  Officer  of  the  public 
entity,  or  to  the  public  entity's  designee. 

(c]  'Information  which  the  request 
must  include.  The  request  must  (1] 
Provide  evidence  that  the  Secretary  has 
determined  that  the  HMO  is  a  qualified 
HMO  in  accordance  with  section  1310(d] 
of  the  Act  and  Subpart  F  of  this  part; 

(2]  Describe  the  HMD's  service  area 
or  proposed  service  area  and  give  the 
dates  basic  and  supplemental  health 
services  will  be  provided  in  the  area  or 
areas; 

(3]  Indicate  whether  the  services  of 

health  professionals  which  are  provided 
as  basic  health  services  are  provided 
through  health  professionals  who  are  (i] 
members  of  the  staff  of  the  organization, 
or  (ii]  members  of  a  medical  groupfs],  or 
(iiij  members  of  an  individual  practice 
association(s],  or  (iv]  health  * 

professionals  who  have  contracted  with 
the  HMO  for  the  provision  of  these 
services  or  (v]  any  combination  of  the 
above; 

(4]  If  the  HMO  provides  health 
services  through  an  individual  practice 
association(s],  provide  a  listing  of 
member  physicians  by  name,  specialty, 
and  whether  they  are  accepting  new 
patients  from  the  HMO  membership. 
This  listing  must  be  current  within  90 
days  of  the  date  of  the  request  for 
inclusion; 

(5]  If  the  HMO  provides  health 
services  other  than  through  an 
individual  practice  association,  provide 


for  each  ambulatory  care  facility  the 
facility's  address,  days  and  hours  of 
operation,  a  statement  whether  it  is 
accepting  new  patients  from  the  HMO 
membership,  and  the  names  and. 
specialities  of  the  facility's  providers  of 
basic  and  supplemental  health  services. 
This  information  must  be  current  within 
90  days  of  the  date  of  the  request  for 
inclusion; 

(6]  List  the  hospitals  where  HMO 
members  will  be  provided  basic  and 
supplemental  health  services; 

(7]  Identify  (i]  the  nature  of  the  HMO 
entity,  i.e.,  for  profit  or  non-profit,  public 
or  private,  sole  proprietorship, 
partnership,  or  stock  or  non-stock 
corporation, ,  (ii]  the  members  of  the 
HMD's  policymaking  body,  and  (iii]  the 
principal  managing  officer  of  the  HMO; 

(8]  ftovide  a  statement  of  the  HMD's 
capacity  to  enroll  new  members  and  the 
likelihood  of  any  future  limitations  on 
enrollment; 

(9]  Provide  the  HMD's  most  recently 
audited  annual  financial  statements; 

(10]  Provide  proposed  implementing 
agreements  between  the  HMO  and  the 
employer,  public  entity,  or  designee  for 
the  HMO  offering: 

(11]  Provide  sample  copies  of 
solicitation  brochures  and  membership 
literature  which  will  be  used  in  the  offer 
of  the  HMO  alternative  to  employees; 

(12]  State  either  (i]  the  HMO's  current 
rates,  including  copayments,  if  any,  for 
basic  (and  uniformly  included 
supplemental]  health  services  and  the 
dates  these  rates  became  elective,  or 
(ii]  the  HMO's  estimated  rates  for  these 
services. 

(d]  Employing  entity  response.  An 
employing  entity  or  designee  shall 
respond  in  writing  to  an  HMO's  request 
for  inclusion  no  later  than  60  days  after 
the  receipt  of  the  request  and  shall  state 
whether  the  employing  entity  has  25  or 
more  employees  who  reside  within  the 
service  area  of  the  HMO.  If  so,  the 
employing  entity  or  designee  shall  also 
state  the  expiration  or  renewal  dates  of 
its  health  benefits  contracts,  employer- 
employee  contracts,  and  public  entity- 
employee  contracts  covering  these 
employees,  the  amount  of  the  employing 
entity's  current  contribution  (and,  where 
applicable,  the  employee's  contribution] 
for  health  benefits,  including  the  dates 
those  contribution  levels  became 
effective,  and  the  expiration  dates  of 
any  collective  bargaining  agreements 
covering  these  employees.  In  addition, 
in  this  response,  a  public  entity  or  its 
designee  shall  furnish  the  HMO  with  a 
description  of  health  benefits,  including 
limitations  and  exclusions,  required 
under  State  law  or  regulation  for  health 
benefits  plans  for  employees  of  the 
public  entity. 
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(e)  Effect  of  inadequate  request.  If  the 
request  for  inclusion  does  not  meet  the 
requirements  of  paragraphs  (a)-(c)  of 
this  section,  the  employing  entity  is  not 
required  to  include  the  HMO  alternative 
in  its  employees'  health  benefits  plan 
under  §  110.805  until  the  HMO  makes  its 
request  in  accordance  with  those 
paragraphs.  In  such  a  case,  the 
employing  entity  or  its  designee  shall, 
within  60  days  after  receipt  of  the 
request,  notify  the  HMO  in  writing  of  the 
basis  for  its  conclusion  that  the  request 
does  not  meet  the  requirements  of 
paragraphs  (a)-(c)  of  this  section. 

(f)  New  request  for  inclusion.  If  an 
employing  entity  includes  the  HMO 
alternative  in  a  health  benefits  plan  in 
accordance  with  a  request  meeting  the 
requirements  of  paragraphs  (a)-(c)  of 
this  section,  the  employing  entity  shall 
offer  the  HMO  alternative  to  the 
employees  described  in  §  110.806(e](2) 
during  the  entire  health  benefits  year. 
However,  if  no  employees  enroll  during 
the  health  benehts  year,  the  HMO 
seeking  inclusion  in  the  health  benefits 
plan  for  subsequent  enrollment  periods 
shall  submit  a  new  request  in 
accordance  with  paragraphs  (a]-(c)  of 
this  section. 

(g)  Discretionary  offering  of  HMO 
alternative.  Nothing  in  this  subpart 
prevents  the  employing  entity  or 
designee  from  offering  the  HMO 
alternative  at  any  time  by  mutual 
agreement  with  the  HMO. 

§  1 10.804  Offer  of  HMO  option  to 
employees. 

(a)  Inclusion  of  HMO  option.  An 
employing  entity  subject  to  §  110.802 
shall,  at  the  time  a  health  benefits  plan 
is  offered  to  its  eligible  employees, 
include  in  the  plan  the  option  of 
membership  in  qualified  HMOs  in 
accordance  with  this  section. 

(b)  Employees  to  whom  the  HMO 
option  must  be  offered.  Each  employing 
entity  subject  to  this  subpart  shall  offer 
the  option  of  membership  in  a  qualified 
HMO  to  each  eligible  employee,  or  to 
each  eligible  employee  and  his  or  her 
eligible  dependents,  who  reside  within 
the  service  area  of  the  qualified  HMO 
being  offered. 

(c)  Manner  of  offering  the  HMO 
option.  (1)  For  the  employees  of  an 
employing  entity  subject  to  this  subpart 
who  are  represented  by  a  bargaining 
representative,  the  offer  of  membership 
in  a  qualified  HMO  (i)  must  first  be 
made  to  the  bargaining  representative, 
and  (ii)  if  the  offer  is  accepted  by  the 
representative,  must  then  be  made  to 
each  represented  employee. 

(2)  For  those  employees  not 
represented  by  a  bargaining 
representative,  the  offer  must  be  made 


directly  to  those  employees  in 
accordance  with  this  subpart. 

§  1 10.805  HMOs  which  must  be  included  in 
a  health  benefits  plan. 

(a)  HMOs  providing  basic  health 
services  through  varying  arrangements 
with  health  professionals.  If  more  than 
one  qualifed  HMO  engaged  in  the 
provision  of  basic  health  services  in  an 
area  in  which  eligible  employees  of  an 
employing  entity  subject  to  this  subpart 
reside  has  requested  inclusion  in  the 
employer’s  or  public  entity’s  health 
benefits  plan  as  provided  by 
§  110.802(a)(2)(ii).  and  if: 

(1)  One  or  more  of  these  organizations 
provides  basic  health  services  through 
physicians  or  other  health  professionals 
who  are  members  of  the  staff  of  the 
organization  or  a  medical  group  (or 
groups],  and 

(2)  One  or  more  of  these  organizations 
provides  basic  health  services  through 
(i)  an  individual  practice  association  (or 
associations),  or  (it)  a  combination  of 
such  an  association  (or  associations], 
medical  group  (or  groups],  staff,  and 
individual  physicians  and  other  health 
professionals  under  contract  with  the 
organization,  then,  of  the  qualified 
HMOs  included  under  this  section  in  a 
health  benefits  plan  of  an  employing 
entity  subject  to  this  subpart,  at  least 
one  shall  be  an  organization  which 
provides  basic  health  services  as 
described  in  subparagraph  (1]  of  this 
paragraph  and  at  least  one  shall  be  an 
organization  which  provides  basic 
health  services  as  described  in 
subparagraph  (2]  of  this  paragraph.  For 
purposes  of  this  paragraph,  individual 
physicians  and  other  health 
professionals  who  have  contracted  with 
the  HMO  do  not  include  health 
professionals  who  are  members  of  the 
HMO’s  staff,  of  medical  groups,  or  of 
entities  which  would  be  medical  groups 
but  for  the  requirements  of 
subparagraph  (3](i]  of  the  definition  of 
medical  group  in  §  110.101.* 

(b]  Additional  HMOs  which  must  be 
included.  An  employing  entity  subject  to 
this  subpart  shall  offer  the  option  of 
membership  in  additional  qualified 
HMOs  to  its  eligible  employees, 
described  in  subparagraphs  (1]  and  (2] 
of  this  paragraph,  if  the  additional 
qualified  HMOs  demonstrate  that  their 
service  areas  include  the  place  of 
residence  of  at  least  25  employees  of  the 
employing  entity: 


'These  requirements  are  that  the  members  of  the 
medical  group  “as  their  principal  professional 
activity  (over  50  percent  individually)  engage  in  the 
coordinated  practice  of  their  profession  and  as  a 
group  responsibility  have  substantial  responsibility 
(over  35  percent  in  the  aggregate  of  their 
professional  activity)  for  the  delivery  of  health 
services  to  members  of  an  HMO." 


(1]  Who  do  not  reside  in  the  service 

area  of  qualified  HMOs  already 
included  in  the  employing  entity’s  health 
benefits  plan;  or  , 

(2]  'To  whom  membership  in  qualified 
HMOs  already  included  in  the  health 
benefits  plan  is  not  available  because 
these  HMOs  have  closed  their 
enrollment  of  additional  eligible 
employees  of  the  employing  entity. 

(c]  Alternate  HMOs  which  may  be 
included.  An  employing  entity  subject  to 
this  subpart  is  not  required  to  include  in 
the  health  benefits  plan  offered  to 
eligible  employees  the  option  of 
membership  in  the  specific  qualified 
HMO  which  initiated  the  request  for 
inclusion  in  the  health  benehts  plan  if 
(1]  the  employing  entity  or  designee 
includes  in  the  health  benefits  plan  the 
option  of  membership  in  one  or  more 
other  qualified  HMOs  that  may  not  have 
made  a  request  within  the  time  limit  of 
§  110.803(a]  but  are  willing  to  be 
included,  (2]  these  latter  HMOs  are  of 
the  same  type  (i.e.,  as  described  in 
paragraph  (a](l]  or  (2]  of  this  section]  as 
the  HMO  which  submitted  the  timely 
request,  and  (3]  all  of  the  employees  of 
the  employing  entity  residing  in  the 
service  area  of  the  HMO  submitting  the 
timely  request  reside  in  areas  served  by 
these  latter  HMOs. 

§110.806  How  the  HMO  option  is  to  be 
included  in  the  health  benefits  plan. 

(a]  HMO  access  to  employees.  The 
employing  entity  shall  provide  each 
qualified  HMO  which  is  included  in  its 
health  benefits  plan  with  fair  and 
reasonable  access,  not  less  than  30  days 
prior  to  and  during  the  group  enrollment 
period,  to  employees  referred  to  in 

§  110.804(b]  for  purposes  of  presenting 
and  explaining  its  program  in 
accordance  with  §  110.108(c]  of  this  Part. 
This  access  shall  include,  at  a  minimum, 
the  opportunity  for  the  distribution  of 
educational  literature,  brochures, 
announcements  of  meetings,  and  other 
relevant  printed  materials  meeting  the 
requirement  of  §  110.108(c]  to  each 
employee  referred  to  in  §  110.804(b].  In 
no  event  shall  the  employing  entity 
provide  qualified  HMOs  access  to 
eligible  employees  which  is  more 
restrictive  or  less  favorable  than  the 
access  it  provides  other  offerors  of 
alternatives  included  in  the  health 
benefits  plan,  whether  or  not  these 
offerors  elect  to  avail  themselves  of  that 
access. 

(b]  Review  of  HMO  offering 
materials.  The  HMO  shall  give  the 
employing  entity  or  designee  the 
opportunity  to  review,  revise,  and 
approve  HMO  educational  and  offering 
materials  before  distribution.  Revisions 
shall  be  limited  to  correcting  factual 
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errors  and  misleading  or  ambiguous 
statements,  unless  otherwise  agreed  to 
by  the  HMO  and  the  employer  or  public 
entity  or  designee,  or  as  may  be  required 
by  law.  The  employing  entity  or 
designee  shall  complete  promptly  any  of 
these  revisions  in  the  offering  material 
so  as  not  to  delay  or  otherwise  interfere 
with  the  group  enrollment  period. 

(c)  Group  enrollment  period; 
prohibition  of  waiting  periods, 
exclusions,  and  limitations.  An 
employing  entity  or  designee  including 
the  option  of  membership  in  a  qualified 
1 IMO  under  this  subpart  as  part  of  the 
health  benefits  plan  offered  to  its 
eligible  employees  shall  provide  for  a 
group  enrollment  period,  prior  to  the 
effective  date  of  the  HMO  coverage 
established  under  paragraph  (g)  of  this 
section,  without  application  of  waiting 
periods  or  exclusions  or  limitations 
based  on  health  status  as  a  condition  of 
enrollment  in  the  HMO  or  transfer  to 
non-HMO  coverage  from  an  HMO. 
Nothing  in  this  subpart  precludes  the 
uniform  application  of  coordination  of 
benefits  agreements  between  the  HMOs 
and  the  other  carriers  which  are 
included  in  the  health  benefits  plan. 

(d)  Continued  availability  of  other 
health  benefits.  (1)  At  the  request  of  a 
qualified  HMO,  the  employing  entity  or 
its  designee  shall  provide  that 
employees  selecting  the  option  of  HMO 
membership  will  not,  because  of  this 
selection,  lose  their  eligibility  for  free¬ 
standing  dental,  optical,  or  prescription 
drug  benefits  for  which  they  were 
previously  eligible  or  would  be  eligible  if 
selecting  a  non-HMO  option  and  which 
are  not  included  in  the  services  provided 
by  the  HMO  to  its  members  as  part  of 
the  HMO  prepaid  benefit  package. 

(2)  For  purposes  of  this  paragraph,  the 
term  “free-standing”  refers  to  a  benefit 
which  (i)  is  not  integrated  or 
incorporated  into  a  basic  health  benefits 
package  or  major  medical  plan,  and  (ii) 
is  either  (A)  offered  by  a  carrier  other 
than  the  one  offering  the  basic  health 
benefits  package  or  major  medical  plan, 
or  (B)  subject  to  a  separate  premium 
from  the  premium  for  the  basic  health 
benefits  package  or  major  medical  plan. 

Illustrative  Examples:  Set  forth  below  are 
examples  of  the  employing  entity’s  obligation 
with  respect  to  the  continued  eligibility  of 
employees  selecting  the  HMO  option  for 
these  free-standing  health  benefits; 

1.  The  health  benefits  plan  includes  a  free¬ 
standing  dental  benefit.  The  HMO  does  not 
offer  any  dental  coverage  as  part  of  its  health 
services  provided  to  members  on  a  prepaid 
basis.  The  employing  entity  must  provide  for 
the  continued  eligibility  of  those  employees 
selecting  the  HMO  option  for  dental 
coverage. 

Note:  If  the  dental  coverage  is  not  optional 
for  employees  selecting  the  non-HMO  option. 


nothing  in  this  regulation  requires  that  the 
coverage  be  made  optional  for  employees 
selecting  the  HMO  option.  Conversely,  if  this 
coverage  is  optional  for  employees  selecting 
the  non-HMO  option,  nothing  in  this 
regulation  requires  that  the  coverage  be 
mandatory  for  employees  selecting  the  non- 
HMO  option. 

2.  If  the  non-HMO  option  provides  free¬ 
standing  coverage  for  optical  services  (such 
as  refraction  and  the  provision  of  eye 
glasses],  and  the  HMO  does  not,  the 
employing  entity  must  provide  for  the 
continued  eligibility  for  those  employees 
selecting  the  HMO  option  for  optical 
coverage. 

3.  The  non-HMO  option  includes  dental 
coverage  in  its  major  medical  package,  with  a 
common  deductible  applied  to  dental  as  well 
as  non-dental  benefits.  The  HMO  provides  no 
dental  coverage  as  part  of  its  prepaid  health 
services.  Because  the  dental  coverage  is  not 
free-standing,  the  employing  entity  is  not 
required  to  provide  for  the  continued 
eligibility  for  dental  coverage  for  those 
employees  selecting  the  HMO  option, 
although  it  is  free  to  do  so. 

(e)  Affirmative  written  selections.  (1) 
During  the  group  enrollment  period  in 
which  the  alternative  of  membership  in 
any  particular  qualified  HMO  is  offered 
to  an  eligible  group  of  employees  for  the 
first  time,  the  employing  entity  or 
designee  shall  present  the  health 
benefits  plan  alternatives  to  each 
eligible  employee  residing  in  the  service 
area  of  the  HMO  with  the  requirement 
that  an  affirmative  written  selection  be 
made  among  the  different  alternatives 
included  in  the  health  benefits  plans.  In 
subsequent  group  enrollment  periods,  it 
shall  make  available  a  selection  among 
the  alternatives;  however,  a  written 
selection  is  required  only  when  the 
eligible  employee  elects  to  change  from 
one  alternative  to  another. 

(2)  In  addition  to  the  group  enrollment 
period,  the  employing  entity  or  designee 
shall  make  available  the  opportunity  to 
select  among  different  existing 
alternatives  within  a  health  benefits 
plan  to  eligible  employees  who;  (i]  Are 
new  employees,  (ii)  have  been 
transferred  or  have  changed  their  place 
of  residence,  resulting  in  eligibility  for 
membership  in  a  qualified  HMO  for 
which  they  were  not  previously  eligible 
by  place  of  residence,  or  resulting  in 
residence  outside  the  service  area  of  a 
qualified  HMO  in  which  they  were 
previously  enrolled,  or  (iii)  are  covered 
by  any  alternative  which  ceases 
operation.  At  the  time  these  employees 
are  eligible  to  participate  in  the  health 
benefits  plan,  the  employing  entity  or 
designee  shall  make  available,  without 
waiting  periods  or  exclusions  or 
limitations  based  on  health  status  as  a 
condition,  the  opportunity  to  enroll  in  an 
alternative  HMO  or  transfer  to  a  non- 
HMO  coverage  from  an  HMO,  and  shall 


require  these  employees  to  make  an 
affirmative  written  selection  among  the 
different  alternatives  included  in  the 
health  benefits  plan. 

(f)  Determination  of  copayment  levels 
and  supplemental  health  services.  The 
selection  of  a  copayment  level  and  of 
supplemental  health  services  to  be 
contracted  for  is  to  be  made  as  follows: 

(1)  For  those  employees  represented 
by  a  collective  bargaining 
representative,  the  selection  of 
copayment  levels  and  supplemental 
health  services  is  subject  to  the 
collective  bargaining  process. 

(2)  For  those  employees  not 
represented  by  a  bargaining 
representative,  the  selection  of 
copayment  levels  and  supplemental 
health  services  to  be  offered  to  eligible 
employees  is  subject  to  the  same 
decisionmaking  process  used  by  the 
employing  entity  with  respect  to  the 
non-HMO  alternatives  in  its  health 
benefits  plan. 

(3)  In  all  cases,  the  HMO  has  the  right 
to  include  with  its  basic  health  services 
provided  to  its  members  for  a  basic 
health  services  payment,  on  a  non- 
negotiable  basis,  those  supplemental 
health  services  (i)  that  are  required  to  be 
offered  under  State  law,  or  (ii)  that  are 
included  uniformly  by  the  HMO  in  its 
prepaid  benefit  package,  or  (iii) 
coverage  for  which  is  available  to 
employees  selecting  the  non-HMO 
option  but  not  available  to  employees 
selecting  the  HMO  option. 

(g)  Effective  date  of  coverage.  Unless 
otherwise  agreed  to  by  the  employing 
entity,  or  designee,  and  the  HMO,  the 
effective  date  of  coverage  by  the  HMO 
for  employees  selecting  the  HMO  option 
shall  begin  on  the  day  the  non-HMO 
coverage  expires  or  is  renewed  without 
lapse. 

§  1 10.807  When  the  HMO  is  to  be  offered 
to  employees. 

The  employing  entity  or  designee  shall 
offer  eligible  employees  the  option  of 
membership  in  a  qualified  HMO  at  the 
earliest  date  permitted  under  the  terms 
of  existing  collective  bargaining 
agreements,  employer-employee  or 
public  entity-employee  contracts,  or 
contracts  for  health  benefits.  Should  the 
HMO's  request  for  inclusion  in  a  health 
benefits  plan  be  received  at  a  time  when 
these  existing  contracts  or  agreements 
do  not  provide  for  including  a  qualified 
HMO  in  the  health  benefits  plan,  the 
inclusion  of  the  HMO  in  the  health 
benefits  plan  shall  occur  at  the  time  that 
new  agreements  or  contracts  are  offered 
or  negotiated  and  shall  be  consistent 
with  the  following  paragraphs: 

(a)  Unless  mutually  agreed  otherwise, 
if  a  collective  bargaining  agreement  is  in 
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force  at  the  time  the  request  for 
inclusion  in  the  health  benefits  plan  is 
made  by  the  HMO  to  the  employing 
entity  or  designee,  the  request  shall  be 
raised  in  the  collective  bargaining 
process  (1)  when  a  new  agreement  is 
negotiated,  (2)  if  the  agreement  is  for  a 
fixed  term  in  excess  of  one  year  and 
provides  that  its  terms  regarding  health 
benefits  may  be  renegotiated  during  the 
term  of  the  agreement,  at  the  times 
provided  by  the  agreement  for 
discussion  of  these  changes,  or  (3)  in 
accordance  with  a  specific  process  to 
review  HMO  offers. 

(b)  Unless  mutually  agreed  otherwise, 
for  those  employees  not  covered  by  a 
collective  bargaining  agreement,  the 
employing  entity  or  designee  shall 
include  the  HMO  option  in  any  health 
benefits  plan  offered  to  eligible 
employees  when  the  existing  employer- 
employee  contract  or  public  entity- 
employee  contract  is  renewed  or  when  a 
new  health  benefits  contract  or  other 
arrangement  is  negotiated.  If  an 
employer-employee  or  public  entity- 
employee  contract  or  a  health  benefits 
contract  has  no  fixed  term  or  has  a  term 
in  exess  of  one  year,  the  contract  shall 
be  treated  as  renewable  on  its  earliest 
anniversary  date.  If  the  employing  entity 
or  designee  is  self-insured,  the  budget 
year  shall  be  treated  as  the  term  of  the 
existing  contract. 

(c)  Unless  mutually  agreed  otherwise, 
for  employing  entities  with  multiple 
contracts  or  other  arrangements 
included  as  part  of  the  health  benefits 
plan  which  may  have  different 
expiration  or  renewal  dates,  the 
employing  entity  shall  include  the  HMO 
option,  in  accordance  with  paragraphs 

(a)  and  (b)  of  this  section,  for  each 
contract  or  arrangement  at  the  time  the 
contract  or  arrangement  is  renewed  or 
reissued  or  the  benefits  provided  under 
the  contract  or  arrangement  are  offered 
to  employees, 

§  1 10.808  Contributions  for  HMO  option. 

(a)  General  principles.  (1)  The 
employing  entity  or  designee  shall 
include  the  HMO  option  in  the  health 
benefits  plan  on  terms  no  less  favorable, 
with  respect  to  the  employing  entity’s 
monetary  contribution  or  designee's  cost 
for  health  benefits  calculated  in  dollars 
and  cents,  than  those  on  which  the  other 
alternatives  in  the  health  benefits  plan 
are  included.  However,  the  employing 
entity  or  designee  is  not  required  to  pay 
more  for  health  benefits  as  a  result  of 
offering  the  option  of  membership  in  a 
qualihed  HMO  than  it  would  otherwise 
be  required  to  pay  for  health  benefits  by 
a  collective  bargaining  agreement  or 
other  employer-employee  contract  or 
public  entity-employer  contract  in  effect 


at  the  time  the  HMO  is  included  in  the 
health  benefits  plan. 

(2)  An  employing  entity  or  designee 
which  calculates  the  health  benefits 
contribution  on  a  per  employee  earnings 
level  basis  must  apply  that  same 
calculation  to  the  HMO  contribution. 

The  amount  of  the  employing  entity’s  or 
designee’s  contribution  per  employee  for 
the  HMO  option  must  be  equal,  in  terms 
of  dollars  and  cents,  to  the  largest 
amount  of  the  contribution  that  would 
be  paid  for  that  individual  employee  to 
any  other  alternative  which  is  included 
in  the  health  benefits  plan,  but  shall  not 
be  required  to  exceed  the  amount  of  the 
HMO  premium. 

(3)  The  employing  entity  or  designee 
shall  increase  the  amount  of  its 
contribution  fdr  the  HMO  option  at  the 
time  the  contribution  to  other 
alternatives  in  the  health  benefits  plan 
increases  (up  to  the  amount  of  the  HMO 
premium),  unless  (i)  the  employing 
entity’s  or  designee’s  contribution  is 
fixed  by  a  contract  or  other  arrangement 
between  the  employing  entity  or 
designee  and  the  HMO,  or  (ii)  otherwise 
agreed  to  by  the  employing  entity  or 
designee  and  the  HMO. 

(b)  Administrative  expenses.  The 
employing  entity  or  designee  may  not 
consider  administrative  expenses 
incurred  in  connection  with  offering  any 
alternative  in  the  health  benefits  plan  in 
determining  the  amount  of  its 
contribution  to  the  HMO.  However,  if 
the  employing  entity  or  designee  has 
special  requirements  for  other  than 
standard  solicitation  brochures  and 
membership  literature,  it  shall  determine 
and  distribute  any  administrative  costs 
attributable  to  these  requirements,  in  the 
case  of  the  offering  of  the  HMO  option, 
in  a  manner  consistent  with  its  method 
of  determining  and  distributing  these 
costs  for  the  non-HMO  alternatives. 

(c)  Exclusion  for  contribution  for 
certain  benefits.  In  determining  the 
amount  of  the  employing  entity’s 
contribution  or  designee’s  cost  for  the 
HMO  option,  the  employing  entity  or 
designee  may  exclude  those  portions  of 
the  contribution  allocable  to  benefits 
(e.g.,  life  insurance  or  insurance  for 
supplemental  health  benefits)  for  which 
eligible  employees  or  eligible  employees 
and  their  eligible  dependents  will  be 
covered  notwithstanding  selection  of 
membership  in  an  HMO,  and  which  are 
not  offered  on  a  prepaid  basis  by  the 
HMO  to  the  employing  entity’s 
employees. 

(d)  Contributions  determined  by 
collective  bargaining  agreements  or  by 
other  contracts  or  by  law.  Where  the 
specific  amount  of  the  employing 
entity’s  contribution  for  health  benefits 
is  fixed  by  a  collective  bargaining 


agreement,  by  an  employer-employee  or 
public  entity-employee  contract,  or  by 
law,  the  amount  so  determined  shall 
constitute  the  employing  entity’s 
obligation  for  contribution  toward  the 
HMO  premiums  on  behalf  of  eligible 
employees  or  eligible  employees  and 
their  eligible  dependents. 

(e)  Allocation  of  portion  of  a 
contribution  determined  by  a  collective 
bargaining  agreement.  Where  the 
employing  entity’s  contribution  for 
health  benefits  is  determined  by  a 
collective  bargaining  agreement,  but  the 
amount  so  fixed  includes  contribution 
for  benefits  in  addition  to  health 
benefits,  the  employing  entity  shall 
determine,  or  shall  instruct  its  designee 
to  determine,  the  portion  of  its 
contribution  applicable  to  health 
benefits  in  accordance  with  paragraph 
(g)  of  this  section. 

(f)  Contributions  not  determined  by 
collective  bargaining  agreements  or  by 
other  contracts  or  by  law.  For 
employees  not  covered  by  a  collective 
bargaining  agreement,  employer- 
employee  or  public  entity-employee 
contract,  or  by  a  law  specifying  the 
contribution  for  health  benefits,  the 
employing  entity's  contribution  to  the 
HMO  on  behalf  of  eligible  employees  or 
eligible  employees  and  their  eligible 
dependents  shall  be  determined  in 
accordance  with  paragraphs  (a),  (b),  (c), 
and  (g)  of  this  section  on  the  basis  of  the 
total  cost  of  providing  the  health 
benefits  offered  to  the  employees  for  the 
most  recent  period  for  which  experience 
is  available. 

(g)  Calculation  of  cost.  An  employing 
entity’s  contribution  or  designee’s  cost 
for  alternatives  other  than  the  qualified 
HMO,  included  in  the  health  benefits 
plan  shall  be  determined  in  the 
following  manner,  unless  otherwise 
agreed  to  by  the  HMO  and  the 
employing  public  entity  or  designee: 

(1)  Prospective  calculation.  If  the 
employing  entity’s  contribution  or 
designee's  cost  for  non-HMO  alternative 
health  benefits  is  determined  solely  on 
the  basis  of  a  fixed  prospective  amount 
(not  subject  to  retrospective  adjustment) 
then  the  amount  of  the  prospective 
payment  made  by  or  on  behalf  of  the 
employing  entity  to  the  non-HMO 
alternative  for  the  provision  of  health 
beneHts  to  eligible  employees  or  to 
eligible  employees  and  their  eligible 
dependents  shall  constitute  the 
employing  entity’s  contribution  toward 
the  HMO  premium. 

(2)  Retrospective  calculation.  If  the 
employing  entity’s  contribution  or 
designee’s  cost  for  non-HMO  alternative 
health  benefits  is  determined  by  a 
contract  with  a  carrier  on  any  form  of 
retrospective  experience  rating  basis. 
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including  any  determination  of  current 
premiums  which  reflects,  takes  into 
account,  or  is  otherwise  based  on  any 
form  of  supplementation  or  any  rebate, 
refund  or  other  redistribution  of 
premiums  collected  in  any  previous  year 
for  which  experience  is  available,  any 
billing  contract  arrangement,  any  plan  of 
self-insurance,  any  direct  service  plan 
provided  by  the  employing  entity  or 
designee,  or  any  other  form  of  health 
benefits  plan  wherein  the  actual  cost  to 
the  employing  entity  or  designee  is 
determined  retrospectively,  an 
estimated  cost  shall  be  used  to 
determine  the  obligation  for  contribution 
toward  the  HMO  premium.  The 
employing  entity  or  designee  shall 
determine  this  estimated  cost  based  on 
consideration  of  the  following  factors:  (i) 
The  employing  entity’s  or  designee’s 
cost  experience  for  the  non-HMO 
alternatives  with  respect  to  the  most  ' 
recent  benefit  period  for  which  the 
experience  is  available  at  the  time  when 
the  employing  entity’s  prospective 
contribution  or  designee’s  obligation  to 
the  HMO  is  to  be  determined;  (ii)  a 
reasonable  allowance  for  inflation 
based  on  historical  cost  trends  and  the 
anticipated  future  costs  increases;  (iii) 
where  applicable  and  consistently 
applied,  cost  differences  experienced  in 
the  provision  of  health  benefits  for 
separate  regional  or  local  areas  of 
employment;  (iv)  anticipated  changes  in 
the  composition  and  experience  of  the 
covered  population  actually  being 
served  by  the  non-HMO  alternatives 
attributable  to  the  shift  of  enrollment  to 
the  HMO;  (v)  any  changes  in  health 
benefits  to  be  provided  by  the  non-HMO 
alternatives  during  the  period  for  which 
the  estimated  contribution  is  to  be 
determined;  (vi)  any  other  anticipated 
material  change  in  the  experience  rating 
basis  under  any  health  benefits  contract 
for  the  benefits  period. 

(h)  Retention  of  data.  An  employing 
entity  or  designee  shall  retain  the  data 
used  to  compute  its  level  of  contribution 
to  the  alternatives  included  in  the  health 
benefits  plan  for  three  years.  The 
Secretary  may  review  this  data  either  on 
her  own  initiative  or  in  response  to  a 
request  to  the  Secretary  from  an  HMO 
or  an  employee  of  the  employing  entity 
which  sets  forth  reasonable  grounds 
supporting  the  request  to  determine 
whether  the  level  of  contributions 
determined  by  the  employing  public 
entity  or  designee  complies  with  this 
subpart. 

§110.809  Payroll  deductions. 

Each  employing  entity  which  provides 
payroll  deductions  as  a  means  of  paying 
employees’  contributions  for  health 
benefits  or  which  provides  a  health 


benefits  plan  to  which  an  employee 
contribution  is  not  required,  and  which 
is  required  by  §  110.802(a)  to  offer  its 
employees  the  option  of  membership  in 
a  qualified  HMO,  shall,  with  the  consent 
of  an  employee  who  exercises  this 
option,  arrange  for  the  employee’s 
contribution,  if  any,  for  HMO 
membership  to  be  paid  through  payroll 
deductions. 

§  110.810  Relationship  of  Section  1310  of 
the  Public  Health  Service  Act  to  the 
National  Labor  Relations  Act,  as  amended, 
and  the  Railway  Labor  Act,  as  amended. 

The  obligation  of  an  employing  entity 
subject  to  this  subpart  to  include  the 
option  of  membership  in  a  qualified 
HMO  in  any  health  benefits  plan  offered 
to  its  eligible  employees  shall  be  carried 
out  consistently  with  the  obligations 
imposed  on  that  employing  entity  under 
the  National  Labor  Relations  Act,  the 
Railway  Labor  Act,  and  other  laws  of 
similar  effect. 
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